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. FINANCIAL GUARANTEE AGREEMENT

THIS FINANCIAL GUARANTEE AGREEMENT (the “Agreement”) is entered into this
whday of Novewmihey~ , 2018, by and between the Town of Parker, a Colorado home
rule municipalilty (the “Town”), and KB HOMES OF COLORADO, a Colorado corporation (the
“Developer”).

RECITALS

WHEREAS, the Town and the Developer have entered into that certain Subdivision
Agreement (the “Subdivision Agreement”) dated leg, Z}S 2""‘ 2018, concerning that
certain real property known as Trails at Crowfoot Filing No. 15 (the “Propexty”), and

WHEREAS, pursuant to the Subdivision Agreement, the Developer has agreed to install
and complete at its expense certain Public Improvements (as that terim is defined in the
Subdivision Agreement) on the Property and to provide the Town with a financial guararitee, in
an amount equal to one hundred ten percent (110%) of the costs of the Public Impiovements
naming the Town as the designated beneficiary, to secure the performance and completion of the
Public Improvements.

NOW, THEREFORE, for and in cbnside‘rat'iOn of the mutual promises and covenants
contained herein, the stfficiency of which is hereby acknowledged and confessed, the parties .
hereto covenant and agree as follows:

1. Purpose. The purpose of this Agreement is to provide for a financial guarantee to
the Town for the performance and completion of the Public Improvements described in the
Subdivision Agreement and, accordingly, to supplement the terms and conditions of the
Subdivision Agreement. Defined terms within the Subdivision Agreement shall have the same
meaning when used herein.

2. Financial guarantee. In order to secure the performance and completion of the
Public Impmvements the Developer agrees to deposit with the Town the sum of Five. Hundred
Eighty-Eight Thousand Ninety-Seven and 01/100 Dollars ($588,097.01), which represents one
hundred ten percent (110%) of the estumated cost of the Public Improvements (the “Financial
Guarantee Funds”). All Financial Guarantee Funds shall be deposited in the Town’s General
Find. The Town shall not be required to pay the Developer any interest on the Financial
Guarantee Funds.

’ The estimated costs of the Public Improvements shall be a figure mutually agreed upon
by the Developer and the Town's Director of Engineering/Public Works. If, however, they are
unable to agree, the Director of Engmeenng/Pubhc Works’ estimate shall govern after giving
consideration to information provided by the Developer including, but not limited to,
construction contracts and engineering estimates. The purpose of the cost estimate is solely to
determine the amount of the financial guarantee. No representations are made as to the accuracy
of these estimates, and the Developer agrees to pay the actual costs of all such Public
Imiprovements.
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The estimated costs of the Public Improvements may increase in the future. Accordingly,
the Town reserves the right to review and adjust the cost estimate prior to the issuance of any
grading permit for the Property and on an annual basis thereafter. Adjusted cost estimates will
be made according to changes in the Construction Costs Index as published by the Engineering
News Record or based upon actual construction bids, as determined by the Town in the exercise
of its sole discretion. If the Town adjusts the cost estimate for the Public Improvements, the
Town shall give written notice to the Developer. The Developer shall, within thirty (30) days
after receipt of said written notice, provide the Town with new funds in the amount of the
adjusted cost estimates. If the Developer refuses or fails to so provide the Town with additional
. Financial Guarantee Funds, the Town may exercise the remedies provided for in paragraph 6 of
the Subdivision Agreement; provided, however, that prior to increasing the amount of additional
Financial Guarantee Funds required, the Town shall give credit to the Developer for all required
Public Improvements which have actually been completed so that the amount of Financial
Guarantee Funds required at any time shall relate to the cost of required Public Improvements
not yet constructed.

3. Release of Financial Guarantee Funds.

a. . The Developer intends to enter into several different contracts with different
contractors to install the Public Improvements. It is the intent of the parties hereto that Financial
Guarantee Funds will be released as work is completed on each individual contract. In the event -
the Public Improvements are not constructed or completed within the period of time specified by
paragraph 9 of the Subdivision Agreement or a written extension of time mutually agreed upon
by the parties to this Agreement, the Town may draw on the Financial Guarantee Funds to
complete the Public Improvements called for in this Agreement.

b. The Financial Guarantee Funds are to be used solely and exclusively for the
completion of the Public Improvements. The Town will disburse up to ninety percent (90%) of
the estimated cost of the Public Improvements as progress payments according to the schedule of
values attached as Exhibit 1 and incorporated by this reference (the “Schedule of Values™), upon
the Developer's satisfaction of the following draw requirements:

1. The Developer delivers an application to the Town (which includes a
certification signed by the Developer of the percentage of the total Public Improvements
completed according to the Schedule of Values), which application will be made no more
than once per month and shall be tied to progress toward the completion of the Public
Improvements, as identified in the application (the “Application™).

2. Upon receipt of the Application, the Town shall have thirty (30) calendar
days within which to provide written acknowledgement from the Director of
Engineering/Public Works or designee of the Town that the Application may be paid,
partially paid or denied. The Town’s affirmation and payment will not constitute
approval by the Town of the completion and/or acceptance of Public Improvements, or
any portion thereof. Such acknowledgement shall not be unreasonably denied or
withheld by the Town and shall be given if the Public Improvements described in the
Application are completed in accordance with the construction plans approved by the
Town.
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3. The Towi shall have no obligation to provide probationary acceptance of
the Public Improvements, until all of the Public Improvements are completed and all
deficiencies, of any type, including, but not limited to, maintenance, materials or
workmanship, that are identified by the Director of Engineering/Public Works at the final
inspection are corrected (regardless of the cause of the deficiency).

4. Upon the Town’s probationary acceptance of the Public Improvements,
the Developer has the option of substituting a letter of credit for twenty percent (20%) of
the cost of the Public Improvements that the Town is holding for the two-year warranty
period, as described in the Subdivision Agreement, in a form and from a financial
institution acceptable to the Town.

C. That portion of the Financial Guarantee Funds which represents twenty percent
(20%) of the estimated costs of the Public Improvements shall be retained by the Town during
the two-year warranty period described in the Subdivision Agreement. At the end of the
warranty period and upon final acceptance by the Town, the remaining Financial Guarantee
Funds shall be released to the Developer. The Town may draw on the Financial Guarantee
Funds during the warranty period to correct any problems with the Public Improvements which
have not been corrected by the Developer, as provided by the Subdivision Agreement.

4 Modifications. This Agreement shall not be amended, except by subsequent
written agreement of the parties.

5. Release of Liability. It is expressly understood that the Town cannot be legally
bound by the representations of any of its officers or agents or their designees, except in
accordance with the Parker Municipal Code and the laws of the State of Colorado.

6. Captions. The captions to this Agreement are inserted only for the purpose of
convenient reference and in no way define, limit, or prescribe the scope or intent of this
Agreement or any part thereof.

7. Binding Effect. This Agfeement shall be binding upon and inure to the benefit of
the parties hereto and their respective heirs, successors, and assigns as the case may be.

8. Invalid Provision. If any provision of this Agreement shall be determined to be
void by any court of competent jurisdiction, then such determination shall not affect any other
‘provision hereof, all of the other provisions shall remain in full force and effect. It is the
intention of the parties hereto that if any provision of this Agreement is capable of two (2)
constructions, one of which would render the provision void, and the other which would render.
the provision valid, then the provisions shall have the meaning which renders it valid.

9. Governing law. The laws of the State of Colorado shall govern the validity,
performance and enforcement of this Agreement. Should either party institute legal suit or
action for enforcement of any obligation contained herein, it is agreed that venue of such suit or
action shall be in Douglas County, Colorado.

10.  Notice. All notice required under this Agreement shall be in writing and shall be
hand delivered or sent by registered or certified mail, return receipt requested, postage prepaid,
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to the addresses of the parties herein set forth. All notices so given shall be considered effective
seventy-two (72) hours after déposit in the United States mail with the proper address as set forth
below. Either party, by notice so given, may change the address to which future notices shall be
sent.

Notice to the Town: Town of Parker
Attn: Director of Engineering/Public Works
20120 E. Mainstreet
Parker, Colorado 80138

With a copy to: Town of Parker
Attn: Town Attorney
20120 E. Mainstreet
Parker, Colorado 80138

Notice to Developer: KB Homes of Colorado Inc.
Attn: Doug Shelton
7807 E. Peakview Ave., Suite 300
Centennial, Colorado 80111

11.  Assignment or Assignments. There shall be no transfer or assignment of any of
the rights or obligations of the Developer under this Agreement without the prior written
approval of the Town. The Developer agrees to provide the Town with at least fourteen (14)
days' advance written notice of the transfer or assignment of any of the rights and obligations of
the Developer under this Agreement.

12.  Title and Authority. The Developer expressly warrants and represents to the
Town that it is the record owner of the property constituting the Property and further represents
and warrants, together with the undersigned individual(s) that the undersigned individuals(s) has
or have full power and authority to enter into this Financial Guarantee Agreement. The
Developer and the undersigned individual(s) understand that the Town is relying on such
representations and warranties in entering into this Agreement.

13. Conflict with Subdivision Agreements. In the event there is a conflict between
the language contained within the Financial Guarantee Agreement and the language contained
within the Subdivision Agreement, the language contained in the Subdivision Agreement shall
control.
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WHEREFORE, the parties hereto have executed this Agreement on the day and year first

above written.
%{)F PARKER, co&w
AM«;L—/ /7 / ,2%/

hn Fussa, umty Development Director

L Sy

Tom Williams, Director of Engineering/Public
Works

ATTEST:

APPROVED AS TO FORM:

‘r/,“,_ “ ‘ &/ét

ek S. Maloney, Town Attoiney

DEVELOPER: KB HOMES OF COLORADO
INC., a Colorado corporation

M@&mﬁ_mﬂ

i/
Pasas Name, title]

STATE OF COLORADO )

)ss.

COUNTY OF A:[ Palﬂof)

The foregoing instrument was acknowledged before me t}us 7+Lclay of Novembes,

2018, by @m‘g ( Carputed s Peesidon o of KB HOMES OF
COLORADO INC.

My commission expires: G/ /) ALY ’, 20 A )
(SEAL) d ) /EM B
vl 4

JOSEPH SALZANO
NOTARY PUBLIC
STATE OF COLORADO

NOTARY ID 20144003892
MY COMMISSION EXPIRES 01/28/2022
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EXHIBIT LIST

Exhibit 1 Schedule of Values
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